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C
OMING SOON TO A BOARD ROOM NEAR YOU, The latest and greatest 

information on how to keep your board of directors interested in compliance 

training—guaranteed! Dungeons and Dragons, anyone? Warlords and 

Maidens? The evil new agency that everyone has been fretting over has finally 

descended upon us and it seems that everyone, including most bank directors, is up to their 

chain mail covered necks in concern over the impact of the Dodd-Frank Act (DFA) and 

the Consumer Financial Protection Bureau (CFPB). 

Quite frankly, we are all probably sick and tired of hearing 
about both, but neither is going away anytime soon. The current 
swing in the poison-spiked compliance pendulum makes it all the 
more critical to remain vigilant in our Bank Secrecy Act (BSA) 
training programs and to resist the temptation to be lulled into 
complacency by thinking that the focus of these regulations has 
somehow lost any impact or luster and that regulators are only 
focused on consumer protection. Make no mistake: Now would 
not be the time to devote all available compliance resources to 
the impending doom of the DFA and the CFPB, their related 
regulations, and the as yet unknown impact of both. 

Just as important as this potential impact should be the re-
sponse that 1) we know for certain there are no chinks in our 
BSA “armor,” and 2) that it continues to perform at the highest 
level with no weaknesses showing, and that 3) we must continue 
to provide weapons for this highest level of bank management in 
the BSA training program. 

No, we won’t really ask our directors to play any medieval 
role playing games, but stay with me for a moment. Picture 
your directors sitting at the board table, reports in hand or on 
overhead projectors, in their armor as the Knights of the Round 
Table, melodramatic as it may seem. Then imagine the weight of 
the balancing act these folks must feel. Rarely do outside bank 
directors have only the job of just a bank director, unless they 
are retired bankers. Often they manage business operations of 
their own in some capacity or another, or have done so in their 

former lives. We ask them to step out of their “normal” lives at 
least once a month and step into what may seem like a medieval 
battle zone of flaming arrows (declining loan quality), scalding 
oil (scary exam results), and maybe even what could be perceived 
as some kind of twisted torture chamber (compliance training of 
some sort). As compliance professionals, we have to make sure 
that what these folks have at their disposal is the latest and most 
succinct information to help them steer management into the 
safest direction possible for the good of all mankind … well, OK, 

or at least just the bank for now. They can work on rescuing the 
fair maiden trapped in the tower after the meeting.

The Armor
We need to ask ourselves if we have equipped them with the 
correct battle attire. Do they have helmets and gauntlets to 
keep their heads and hands safe from battle wounds such as 
information on the latest issues in other bank’s BSA enforcement 
actions? Heaven forbid another bank employee slip through the 
BSA training cracks like Frank E. Mendoza, the former Chase 
Bank employee who was the first bank official convicted for 
disclosing a suspicious activity report (SAR)1 to a customer who 
in turn notified the FBI. Mendoza was subsequently convicted 
of three counts of bribery and one count of unlawful disclosure 
of a SAR and will serve six months in a federal penitentiary and 
three years of supervised probation. This was obviously not a 
good career move. This is not to say that Chase Bank’s training 
program was lacking in any way at all and five bucks says that 
their program is very robust, but stories like these need to be 
shared with the folks in the ivory towers if for no other reason 
than to say “Yes, this can happen at our bank.” If only there was 
a poster child for every example to point to. 

Do we provide them with adequate swords and shields needed 
to defend themselves when the time comes for the BSA regula-
tory exams? Are they able to demonstrate their basic customer 
information program (CIP), customer due diligence (CDD)/

enhanced due diligence (EDD), high intensity drug trafficking 
(HIDTA)/ high intensity financial crime area (HIFCA) and Office 
of Foreign Assets Control (OFAC) knowledge? Can they have 
the conversations needed with auditors (the smoke-breathing 
dragons) to give themselves a comfort level that their bank’s 
programs are sufficient so that when the examiners (the fire-
breathing dragons) come, they will be able to make the correct 
observations and press for a more thorough change in training, 
procedure or policy if they feel it necessary? We need to make 
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Penalties
The Small Business Jobs Act of 2010, which was intended to 
spur growth and investment in small business, had two “tax gap 
reducing” information reporting provisions, including 1) a Form 
1099-MISC requirement (repealed April 2011) to report payments 
made to corporations/merchandise, and 2) unfortunately not 
repealed and effective for tax year 2010 information returns, a 
doubling of the IRP penalties. Penalties under IRC Sections 6721 
and 6722 will now be $100 per form and the maximum penalty 
will increase six-fold from $250,000 to $1.5 million. In cases of 
intentional disregard, the potential penalty is $250 per form with 
no ceiling. The penalties for late filing and corrections also doubled 
from $15 to $30 for returns corrected within 30 days and $30 to 
$60 for corrections filed before August 1. Banks will first see this 
increased penalty structure on the IRS Notice of Proposed Penalty 
(Form 972CG) received in 2012. 

In addition to the increase in penalty amounts, some forms 
that have not been included in prior years, such as Form 1042-
S, will be included on the proposed penalty notice including 
Form 1042-S (reports U.S. source income paid to nonresident 
aliens (NRAs) such as bank deposit interest paid to Canadians, 
dividends, accounts payable payments for services to vendors, 
etc.), and new forms 3921, 3922 for stock options and 1097-BTC 
for bond tax credits. 

State Reporting
In addition to information returns required by IRS, the majority 
of states participate in the Combined Federal/State Program but 
some states also have separate, direct filing requirements for with-
holding and/or reporting typically for IRA/pension distributions 
and out-of-state vendor payments. Financial institutions should 
be aware that some states follow the IRC and automatically adopt 
federal tax law but when subsequent changes are made to federal 
rules, the states may or may not likewise change their requirements. 
For example, some states have not repealed the Form 1099-MISC 
rules for reporting corporations and merchandise, and at least 
five states require backup withholding at a different rate if there 
is federal backup withholding, for certain forms. 

Cost Basis Reporting for Covered Securities and 
Transfer Statement
The IRS has added to the information required to be tracked and 
reported on Form 1099-B for the sales of “covered” securities. 
Beginning for tax year 2011, brokers (including bank trustees 
and custodians) who effect sales of securities such as stocks and 
bonds must include the adjusted cost basis for stocks sold that 
were acquired after January 1, 2011. In 2012, the requirement will 
apply to mutual fund and dividend re-invest plan shares and in 
2013, bonds and other securities will be “covered.” 

New boxes on the 2011 Form 1099-B also require the filer 
to indicate whether a gain/loss is short-term or long-term and 
whether a wash sale transaction has a disallowed loss for tax 
purposes. Issuers of stock must either file IRS Form 8937 Report 
of Organizational Actions Affecting Basis of Securities or post to 
their website, within 45 days and retain for 10 years, any corporate 
actions that affect shareholders’ basis. 

The due date for the mailing of the recipient copy to custom-
ers of Form 1099-B (or a consolidated reporting statement) is 
February 15 (rather than January 31). 

In addition, new IRC Section 6045A requires a transfer state-
ment to include the customer’s cost basis information when 
accounts/securities are transferred between brokers. 

B Notices and Backup Withholding
The IRS continues to send customer name/TIN mismatch listings 
(Notice CP2100) each fall based on the forms 1098, 1099 and 5498 
filed by financial institutions earlier in the spring. Payors, upon 
receipt of the Notice, must send a First B Notice to the customer 
within 15 days of the Notice date and backup withhold 28 percent 
of the reportable payment after 30 days if the customer fails to 
provide a new certification of their name/TIN. Banks should 
consider using the IRS online TIN matching program at account 
opening to minimize the number of mismatch Notices they 
receive. In the last two years, the volume of accounts included 
on the Notice has increased significantly because IRS removed 
dollar amount thresholds that were previously in place and now 
all name/TIN mismatches are sent to the payor. For customers 
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n response to the growing U.S. “tax gap,” estimated at $345 billion, the 
IRS has been busy increasing and changing the Information Returns 
Program (IRP) rules that financial institutions must follow to be in 
compliance with the myriad of tax reporting and withholding rules for 

U.S. and foreign (NRA) customers. This article delivers a checklist to get you 
thinking about the requirements and how they will affect your bank and its 
various deposit, trust, lending and brokerage lines of business. 
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Throughout this article I will be speaking from my experience 
as a former national bank examiner and developer of compli-
ance policies and examination procedures with the Office of the 
Comptroller of the Currency (OCC). While I do not believe that 
my views are necessarily inconsistent with those of the OCC or 
the other regulatory agencies, they are nonetheless mine, and do 
not represent official views of any regulatory agency. 

Also, I am not going to discuss specific regulatory requirements 
or the resource burdens they place on financial institutions. Laws 
and regulations are what they are, and as we all have seen over the 
years, more and more are being added to your plate. However, I 
will discuss how I think your attitude toward some of those laws 
and regulations might deter you from being effective and efficient 
in managing your compliance system and processes. 

This article will provide a different perspective on the roles of 
both examiners and bankers in the examination process. Bankers 
I have talked with and presented to always ask what examiner 
expectations are as if they have been kept secret. The onslaught 
of consumer compliance requirements can be overwhelming and 
provides an opportunity, unfortunately, for us to forget the basics 
of the examiner-banker relationship and what the regulatory 
agencies put into print to help us manage regulatory expectations. 

Additionally, I am sure that you have read many articles or sat in 
a number of conference sessions or training classes that addressed 
how to manage a regulatory examination. Those sessions have 
been excellent at demonstrating how to prepare for a regulatory 
examination, provide the examiners with the information they 
request, schedule the various meetings with them that occur dur-
ing and after an examination, and most importantly, how to deal 
with their findings. After all, examiners are examiners and they 
do have expectations. As great as these sessions have been, I am 
not always sure that every banker gets the full meaning of what an 
examination is all about and what bankers should ultimately focus 
on when examiners are on-sight or when they are not around.

The compliance examination is the property of the regulatory 
agency performing it. It is not the bank’s examination, although 
the banker receives an examination report of some sort with the 
examiner’s findings for its records and to initiate follow-up activi-
ties as specified by its regulatory agency. With this in mind, you 
should realize that examiners and bankers have similar objectives 
in mind— compliance with regulatory requirements. However, 
examiners and bankers have totally different roles and responsibili-
ties. Bankers develop sound compliance management systems for 
complying with laws and regulations and actually demonstrate 
that their systems work at ensuring compliance. Examiners do 
not have to comply. Examiners evaluate how well the financial 
institution identifies its compliance risk, the soundness of the 
institution’s compliance management system, and how well the 
system is working to ensure compliance with the various laws and 
regulations. If the examiners find weaknesses or violations, then 
they must document their findings and ensure that the institution 
strengthens areas found to be weak and correct violations. This 
represents a huge difference in job approach and responsibility 

even though the expected outcomes may be very similar.
Also with the advent of risk-based supervision, the amount of 

examination activity actually performed by examiners is shrinking 
with their focus being on higher compliance risk areas within your 
institution. However, the institution must still comply with all laws 
and regulations, even if examiners do not always review every law 
and regulation at every examination. Another tenet of risk-based 
supervision is the ability of projecting the level of risk into the 
future. For example, if your compliance risk management system 
is currently strong, the examiners will build upon that rating and 
if nothing in the institution changes between examinations, then 
the compliance management system should still be strong in the 
future and the future examination would be streamlined accordingly. 
As you can see, the examination activity performed is contingent 
upon what the institution is doing and the quality and soundness 
of its compliance management processes. If this is the case in your 
institution, then you have little need to be overly concerned with 
what the examiners may expect or find during an examination. You 
can rely on your system to see you through the examination process. 

When I was hired as an assistant national bank examiner at the 
OCC many years ago, institutions did not know when we would 
arrive for an examination. Examiners would show up and knock 
on the front door. Looking back I find it very interesting that at 
the time we would knock on the institution’s door, one or two 
bank employees would come to the door with a surprised and 
sometimes a panicked look on their faces. However, when we 
flashed our examiner identification badges, generally they would 
run their hand across their brow and say, “Thank goodness, we 
thought you were our auditors.” Then we were graciously let in and 
the examination began. To be honest, what I just described usually 
happened at branch offices of very large banking companies. In 
those days we stepped foot into all of a bank’s branch offices and 
conducted an examination at each branch. Again, to be honest, 
even the independent banks viewed our arrival as a small surprise 
but generally did not have that panicked look on their faces.

I mention the above because it seems that today many compli-
ance officers or bank management are much more concerned with 
what the examiners are going to be doing or what they may find 
than the bankers of the past. I find this somewhat strange because 
back then we had very little in the way of documented procedures 
we followed in each examination. Whereas now, institutions have 
the examination procedures each agency uses. Therefore, institu-
tions know up front what will be done during an examination, 
how findings (whether minor or significant) will be handled, and 
what steps the institution maybe required to take to resolve nega-
tive findings. Again, if you have a sound compliance management 
system in place and it is working well, you should not have to lose 
any sleep over what examiners are doing or not doing. 

Insights and Observations
I mention this brief history so that I can tell you several secrets I 
learned when I first started as an examiner that I think still apply 
today. The first piece of examiner lore I learned was to always ask 
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too much on what the regulators think and not enough on 

their own compliance management systems and processes. 

Based on many years of experience as a bank examiner, board and 

faculty member of the various American Banker Association’s 

compliance schools, and presenter at numerous national and state 

compliance conferences and training events, I will explain what I 

believe examiners expect from financial institutions and how those 

institutions must participate in the examination process.
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BY CARL G. PRY, CRCM, AND BONITA G. JONES

 IT HAS BEEN MORE THAN A YEAR—16 months and counting to be more precise—
since the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank or 
Act) passed on July 21, 2010. If you are reading this article, congratulations, you are still 
standing (and interested, presumably). 

We started this series in the beginning of the year with an article outlining the impact 
of Dodd-Frank’s sweeping reform on compliance professionals. (We affectionately call it “the 
Sweep.”) The government has already delivered about 50 regulatory issuances (final and proposed 
rules, related communications, and so forth) since August 2010, substantively impacting bank 
compliance operations. Keep in mind that this is just the beginning of the Sweep’s impact; many 
more issuances, of varying impacts to compliance officers and banks, are yet to come.

When Dodd-Frank was passed, the industry expected it to be costly, particularly for community 
banks. In fact, some have tried to quantify the cost, with a recent estimate that community bank-
ing institutions would face “an estimated 2,260,631 labor hours1 implementing the compliance 
requirements of hundreds of new rules emanating from Dodd Frank.” Based on your experience 
of this first year, what do you think of this estimate? Yes, we hear you laughing. Most agree that 
the estimate is woefully low. 

Where we are today  
and where we are heading  

tomorrow

The changes are coming so fast that it is hard to keep up, so we are going to answer three key 
questions to help you continue to survive the Sweep and move into year No. 2 of Dodd-Frank 
implementation:
1. What do the Dodd-Frank rules really mean and what should your bank be complying with now?
2. How will the Consumer Financial Protection Bureau (CFPB or Bureau) affect your bank, really?
3. Looking ahead, what should we keep in mind? 

Let’s take a look starting with the first question. 

What do the Dodd-Frank rules really mean and what should your bank be 
complying with now? 
Dodd-Frank presents a sea change of regulatory expectations. Compliance professionals have 
felt the intensity of the first year’s wave as they have already implemented numerous changes. 
Table 1 illustrates new rules that banks should be complying with now.2 These changes, as well 
as those implemented before the act’s passage, are forcing the industry to change its approach 
to compliance risk management. 

Dodd-Frank’s Sweeping Reform
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