
Contents

	10	 |	 Stopping the  
Financial Abuse of Seniors

The statistics about financial abuse of seniors are 
mind-boggling. Banks have the potential to play 
a critical role in preventing the financial abuse of 
older persons by reporting suspicious activity to 
adult protective services agencies and local law 
enforcement. This article details the problem and 
how banks can get involved.

By Leslie Callaway, CRCM, CAMS, and Jerry Becker 

	18	|	 Take the “Bust” Out of Credit 
Card Bust-Out Schemes

Credit card bust-out schemes are proving to be 
one of the most creative ways to take advantage 
of bank’s inability to stay ahead of the fraudsters. 
This article defines credit card bust-out schemes 
and provides real-world scenarios to demonstrate 
how they work. 

By Shawndra Rutledge, CRCM, CAMS  
and Richard H. Harvey, Jr., Esq., CRCM

	22	|	 CRA: The New Evolution
This article highlights recent and potential changes 
to the Community Reinvestment Act, including 
a case study on the Neighborhood Stabilization 
Program, and offers some guidance for getting 
the credit your bank deserves in its next CRA 
examination. 

By Brenda Baylor, CRCM

	28	|	 FDIC Targets Officers and 
Directors of Failed Banks

With bank failures mounting, the Federal Deposit 
Insurance Corporation (FDIC) has initiated an 
onslaught of investigations and litigation against 
former officers, directors, and other institution-
affiliated parties for the failure of their respective 
institutions. 

By Louise McAlpin and Michael D. Redondo

j u ly- au g u st  | Vol  .  3 2  | n O. 4

COLUMNS

	 4	 |	 Compliance 
Management

By Carl G. Pry, CRCM

	 6	 |	 Regulatory 
Insider

By Bonita G. Jones

	34	 |	 The Other Side
By Stu Lehr, CRCM

DEPARTMENTS

	32	 |	 Highlights

	36	 |	 Regulatory 
Developments 
Table

	38	 |	 Resources

	40	 |	 Continuing 
Education Quiz

 

DOES THIS SOUND LIKE A 

MOVIE TITLE? Maybe something 

with a sci-fi theme where aliens invade 

Earth? Well, it is nothing quite that 

dramatic—or maybe it is. As compli-

ance professionals, we recognize that 

change—a rapid evolution—is occur-

ring under Community Reinvestment 

Act (CRA) regulations to ensure that 

the banking industry’s efforts to meet 

community credit needs are responsive 

to the current economic environment. 

CRA: 
The New  
Evolution

BY BRENDA BAYLOR

Chairman of the Board of Governors of the Federal 
Reserve Ben S. Bernanke recently gave a speech, 
“Community Development in Challenging Times,” 

in which he acknowledged that the economy is recovering 
at a moderate pace but is still hampered by historically high 
levels of long-term unemployment and the housing crisis. 

“The past few years have been very difficult,” Bernanke 
said. “Weak economic conditions at the national level have 
translated into hardships in many communities at the same 
time that communities have fewer resources available for 
stabilization and revitalization.” 

He continued, “As families have struggled, so have their 
communities. In some areas, for example, high foreclosure 
rates have produced significant numbers of vacant properties, 
depressing surrounding home prices, attracting crime, and 
creating financial burdens for local governments.”1 Now, that
sounds like a dark movie script, but I prefer a happy ending, 
so let’s keep going.

In 2010, the federal agencies recognized that some mod-
ernization of CRA regulations was in order to keep pace with 
community needs during the worst economic recession since 
the Great Depression. So far the results are favorable to banks 
and allow some flexibility to receive credit for stabilization 
and community development activities, which demonstrate 
the banking industry’s responsiveness during the financial 
crisis and recession. Take HUD’s Neighborhood Stabilization 
Program (NSP) as a good example. Effective January 19, 2011, 
the scope of CRA regulations was expanded temporarily to 
encourage financial institutions to support NSP activities 
in areas with HUD-approved plans. The federal agencies 
determined that there was a pressing need to help communi-
ties affected by high foreclosure levels. If your bank provides 
loans, investments, or services in support of NSP activities, 
you can submit them for positive consideration in your next 
CRA examination.

Let’s explore this more positive plot twist a little bit further 
and look at the “why” behind this uncharacteristic movement 
in regulatory flexibility. From a safety and soundness stand-
point the industry was forced to tighten lending standards 
to mitigate credit risk exposure and losses, which climaxed 
during the financial crisis. However, the unintended effect was 
a crippling of CRA performance data as banks pulled back 
on riskier lending activities. This relationship became very 
difficult for banks to manage during these unprecedented 
economic events. So, with CRA based upon the premise that 
credit must be provided to meet the needs of the communities 
served (particularly those deemed to be low- and moderate-

income) in accordance with safe and sound banking practices,
how does a financial institution regain balance? It appears 
one solution would be to allow flexibility in the ways a bank 
can provide credit to assist the struggling communities and 
individuals it serves. Hence, modernization and evolution of 
CRA regulations is necessary to keep up with the economic 
times. This article highlights recent and potential changes to 
the Community Reinvestment Act, including a case study on 
the Neighborhood Stabilization Program, and offers some 
guidance for getting the credit your bank deserves in its next 
CRA examination. 

The Big Picture
The last substantive changes to CRA rules occurred in August 
2005,2 when the federal agencies added a mid-tier level—inter-
mediate small bank—to the evaluation process and expanded 
the definition of community development. While the new 
tier eliminated the collection and reporting of small business 
loan data for banks having assets between $250 million and 
$1 billion, it incorporated the small bank lending test and a 
community development test into the evaluation procedures. 
Additionally, the definition of community development was 
expanded to include qualified activities in support of desig-
nated disaster areas and underserved or distressed nonmet-
ropolitan middle-income areas. The August 2005 joint final 
ruling also adopted prior regulatory amendments addressing 
the impact of fair lending violations on CRA evaluations.

CRA regulations remained stable over the next five years 
with the exception of new interagency questions and answers 
(Q&As), which were adopted in March 2006 and January 
2009.3 Each Q&A is intended to provide clarification, ex-
amples, and official staff interpretation to help banks and 
the public better understand CRA regulations; they do not 
call for material changes to your bank’s CRA program. The 
2006 version contained 14 new Q&As providing clarification 
on the 2005 regulatory changes, and it included revisions to 
two existing Q&As dating back to July 12, 2001. Three years 
later the federal agencies issued a joint final notice to adopt 
22 new or revised Q&As as a continuation of efforts to clarify 
the 2005 changes to CRA rules and to update Q&As issued in 
2001. More importantly, the federal agencies used the publica-
tion to address community needs during times of economic 
instability and financial deterioration by (1) encouraging banks 
to participate in foreclosure prevention programs and (2) ad-
dressing activities undertaken by a majority-owned financial 
institution in cooperation with a minority- or woman-owned 
financial institution or a low-income credit union. 
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FDIC Targets 
Officers and 
Directors of 
Failed Banks
BY LOUISE MCALPIN AND MICHAEL REDONDO 

A
S A RESULT OF THE FINANCIAL CRISIS 

that began in 2007, in the last few years more than 

350 banks across the country have failed—with 

many more expected to fail in the foreseeable 

future. With bank failures mounting, the Federal Deposit In-

surance Corporation (FDIC) has initiated an onslaught of 

investigations an d litigation against former officers, directors, 

and other institution-affiliated parties for the failure of their 

respective institutions. Utilizing tactics similar to those that 

yielded more than $2 billion in settlements from officers 

and directors involved in the savings and loan crisis of the 

late 1980s, bank regulators are vigorously pursuing a new wave 

of potential claims against bank management and directors.

The FDIC’s Aggressive Pursuit of Bank 
Management
As of May 2011, the FDIC had filed six lawsuits against former 
officers and directors of failed banks. The claims brought 
thus far generally stem from banks’ aggressive residential 

and commercial real estate loan policies during 
the real estate bubble. 

The lawsuits, which typically include 
claims for breach of fiduciary duty 

and gross negligence, fault bank 
management for overly aggres-
sive lending practices, failing to 

enforce prudent lending 
and underwriting poli-
cies, and failing to main-

tain diversity in the banks’ 
asset portfolios. Al-
legedly improper in-

sider transactions also 
are frequently identified 
in the suits as providing 

grounds for damages.
Although the FDIC usu-
ally sues in federal court, 
state law generally gov-

erns the claims in these 
suits, unless a specific 
federal law establishes a 

higher standard of conduct. For 
example, although under the 

Financial Institution Reform, Recovery 
and Enforcement Act of 1989 (FIRREA) 

a bank officer or director will be liable for 
monetary damages for gross negligence, 

he or she may be personally liable upon a lesser 
showing of culpability, such as simple negligence, if 

applicable state law provides such a lesser standard.
Even though the most recent suit by the FDIC seeks 

nearly $1 billion in damages from three former bank execu-
tives of Washington Mutual (WaMu), the regulator is not 

limiting its focus to bank officers and inside directors. As 
a sign of just how aggressive the FDIC is willing to be, two 
wives of the former WaMu executives were also named in 
the lawsuit for allegedly illegally transferring personal as-
sets into trusts to try to protect the assets from future legal 
claims. In another recent case, several outside directors who 
served on a failed bank’s loan committee were also named 
as individual defendants.

These lawsuits are harbingers of things to come for 
former management at the 350-plus failed banks that 
are already in the FDIC’s crosshairs and the scores of 
troubled banks that are looming in the regulator’s sights. 
To date, the FDIC has authorized suits against more than 

185 individual officers and directors for damages in excess 
of $3.7 billion. Although fewer than 50 of these individuals 
have been sued so far, the list is likely to grow. The FDIC has 
also devoted significant resources to substantially increasing 
its staff and has engaged outside law firms to help conduct 
investigations and litigate those lawsuits it chooses to file. 
There can be no doubt that bank officers, directors, and 
other institution-affiliated parties face a new, high-risk 
environment in which regulatory oversight and enforce-
ment will likely intensify as bank failures continue to rise. 
By heeding regulatory warnings and taking some of the 
precautionary measures discussed here, however, they can 
substantially mitigate the risks and damages from any FDIC 
investigation or lawsuit.

Regulatory Oversight of Troubled and 
Failed Banks
Obviously, the best way to avoid a lawsuit by the FDIC is to 
ensure that the bank remains solvent and does not fail. This 
can be a daunting task for the management and board of a 
troubled bank that is effectively on probation by the FDIC 
as a result of a memorandum of understanding (MOU) or 
a cease and desist order. These regulatory orders typically 
include detailed mandates requiring the bank to improve 
its finances, management, and business practices by a des-
ignated date. As a result of the recent economic downturn, 
many troubled banks have been unable to comply with 
these regulatory requirements and have been forced to 
close their doors.

For those banks that degrade from troubled to failed 
status, the dynamics change dramatically. After a bank 
collapses, the former officers and directors are no longer 
managers of the bank, but instead become targets of in-
vestigation by the FDIC. As receiver of the failed bank, the 
bank’s “new manager,” the FDIC, is required to investigate 
why the failure occurred.

Even though the FDIC will have developed an opinion 
regarding the causes of a pending failure while the bank was 
on regulatory probation, upon the closing of the institution, 
investigators from the FDIC’s Professional Liability Group 
launch a formal, multi-step investigation that typically lasts 
18 months to three years. The investigation generally targets 
officers and directors to determine whether
■ they violated any applicable laws
■ they engaged in fraudulent transfers
■ they possess any bank properties that should be attached
■ it would be cost effective to commence suit and seek to 

recover damages
In so doing, the FDIC will aggressively scrutinize former 

management’s decisions to determine whether, among other 
things, sound corporate governance policies were in place and 
adhered to; there was meaningful response to supervisory 
criticism or signs of problems; lending functions were not 

28 | ABA BANK COMPLIANCE | JULY-AUGUST 2011 JULY-AUGUST 2011 | ABA BANK COMPLIANCE | 29

BY SHAWNDRA RUTLEDGE, CRCM, CAMS, AND RICHARD H. HARVEY, JR.,  ESQ.,  CRCM

Scenario #1
The fraudster uses forged verification documents such as Social 
Security cards, utility bills, and pay stubs to create a bogus iden-
tity. He applies for a number of credit cards using the forged 
documents. When he receives the credit cards, he activates them 
and adds numerous additional nonexistent authorized users. 
The users of the cards run balances up to their respective limits. 
The fraudster then sends in fraudulent payments every few days. 
During the time between when the payments are posted and the 
checks bounce, the fraudster and his accomplices make thousands 
of dollars in purchases or take out significant cash advances.

This scheme netted one fraudster more than $100,000.

Scenario #2
The fraudster advertises in a local foreign language newspaper 
that she can help people obtain cash “from any bank or credit 
account.”As individuals respond to the ad, the fraudster provides 
them with a credit card that has been charged up to its maximum 
and a piece of identification. Shee then wires funds from an ac-
count that has insufficient funds to support the wire transfer. After 
the funds are credited to the credit card account, the individuals 
are instructed to withdraw the funds through cash advances. The 
fraudster collects a percentage of the proceeds as her commission. 

In one case, this scheme resulted in losses by the impacted 
institutions of more than $250,000.

J 
UST WHEN YOU THOUGHT your fraud team had it all figured out, the criminal 

element continues to demonstrate that it’s consistently two steps ahead when it 

comes to developing creative ways to defraud financial institutions. Credit card 

“bust-out” schemes are proving to be one of the most creative ways to take advantage of 

bank’s inability to stay ahead of the fraudsters. What are credit card bust-out schemes, 

you ask? The following real-world scenarios illustrate two of the ways this crime has 

been carried out.

Take the‘Bust ’    out of Credit Card
Bust-Out Schemes
Banks need to stay 
ahead of fraudsters.
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Stopping the 
Financial Abuse 
of Seniors

RODNEY K. BROWN, president and CEO of the California 

Bankers Association, wrote the following in a recent article for the 

San Jose Mercury News:

Recently a Bay Area bank received a call from an 84-year-

old client. She was confused and hesitant as she described a 

charge at a discount store she did not think she had made. She 

also said she had had a stroke and was in a care facility. 

After talking a while, she asked the bank to disregard 

her call. But bank representatives reviewed her account and 

found suspicious debit card purchases from a gas station, 

several women’s clothing stores and a casino. In response, the 

bank placed a call to the county ombudsman, whose job it 

is to protect the elderly, and to whom bank officials may re-

port suspected cases of financial abuse if the elder is in a care 

facility. The county ombudsman referred the case to adult 

protective services for further investigation.

BY LESLIE CALLAWAY, CRCM, CAMS, AND JERRY BECKER

According to 
the AARP, about 
60 percent of 
adult protective 
services (APS) 
cases of � nancial 
abuse nationwide 
involved an
adult child of 
the elderly 
person.
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