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Making Sense of 
Mortgage Originator 
Compensation
Rules
MICHAEL BRAUNEIS, CRCM

F       ROM THE PERSPECTIVE OF MANY BANKERS, one of the most challenging and frustrating 

aspects of preparing for regulatory reform is the apparent overlap between measures contained within 

the Dodd-Frank Act itself and proposals and final rules recently issued by the Federal Reserve Board 

(FRB) and other agencies that seem to cover the same ground in slightly different ways or with slightly 

different objectives. Examples of such overlap abound, including executive compensation, risk retention, 

and consumer mortgage disclosures. One particular example generating significant concern among 

bank executives, and the subject of this article, are Dodd-Frank Act standards and separately issued 

FRB rules governing mortgage originator compensation practices.

Background
As the debate over the causes of the financial crisis continues, one 
culprit often cited is the disconnect between the incentives offered 
to mortgage lenders for originating complex loans with high rates 
and fees, and the ultimate cost to investors, the borrowers themselves, 
and the broader economy when those loans defaulted. According to 
a mortgage industry adviser quoted in the recently issued Financial 
Crisis Inquiry Commission Report, mortgage originators “… had 
no incentive whatsoever to be concerned about the quality of the 
loan, whether it was suitable for the borrower or whether the loan 
performed. In fact, you were in a way encouraged not to worry about 
those macro issues.”1 Of particular concern were payments of yield 
spread premiums (YSPs), in which loan originators received higher 
compensation for loans that carried higher rates or fees than the 
creditor’s (or ultimate purchaser’s) “buy” or “par” rate. 

The FRB was aware of and had begun taking steps to consider 
these concerns with public hearings held in 2006, followed by 
proposed revisions to the HOEPA-related provisions of Regula-

tion Z in 2008 that would have required more specific consumer 
disclosures concerning YSPs. Although the 2008 proposal was 
ultimately withdrawn, the FRB reserved the right to revisit this 
issue and impose more substantive restrictions in the future. True 
to its word, more restrictive rules were proposed on August 26, 
2009, and finalized on August 16, 2010, with compliance manda-
tory by April 1, 2011.2 Broadly, the final rules3

■■ Prohibit payments to the loan originator that are based on the 
loan’s interest rate or other terms.

■■ Prohibit a mortgage broker or loan officer from receiving 
payments directly from a consumer while also receiving com-
pensation from the creditor or another person.

■■ Prohibit a mortgage broker or loan officer from “steering” a 
consumer to a lender offering less-favorable terms in order to 
increase the broker’s or loan officer’s compensation.

■■ Provide a safe harbor to facilitate compliance with the anti-
steering rule, if certain specific requirements to present various 
loan options to the applicant are satisfied. 
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Remote deposit capture (RDC) allows a bank to receive digital 
information (images, MICR codes, payee and payment amounts, 
account numbers, etc.) from deposit documents electronically 
captured at remote locations. Banking offices can transmit daily 
deposit activity without the need for and expense of physical couriers. 
Customers can send images from their offices, their homes, even 
their mobile devices while taking a break from texting while driving. 

What a wonderful way to allow your customers to transmit 
deposits, and to speed up collection and reduce expenses for both 
the bank and the customer. But RDC, in Forrest Gump’s mother’s 
words, is a little like a box of chocolates: You never know what 
you’re going to get. The box looks beautiful, and the chocolates? 
Absolutely gorgeous! But do the little pieces in that beautiful box 
taste as good as they look? Are they legitimate checks payable to the 
proper owner depositing them, or are they counterfeits deposited 
to get immediate credit to rip your bank off just as fast as those 

little trigger-happy cash-management fingers can originate an 
offshore wire? And don’t forget the image and check data 

rattling around out there on the Internet and on the cus-
tomer’s old desktop scanner donated to the local 
juvenile detention center. We are certain 
no one is waiting around the corner 
to hijack that data, aren’t we?

Whether you’ve already 

jumped into the RDC game or are deciding which box of RDC 
chocolates to buy, now is a great time to strengthen your knowl-
edge and resolve to prepare for this raucous year we’re facing. 
I don’t care what it is, you can’t manage anything well if you 
don’t understand how the process works from begin-
ning to end. That means you have to get the whole 
team together (not just a random sampling from a 
few interested project members) to fully identify all 
risks and assign successful accountability. Have a 
roundtable discussion that includes compliance, legal, 
sales, deposit operations, information technology, 
vendor management, and by all means bank security.

We’ve had the four pillars of any effective risk 
management program drilled into our heads and our 
processes from every angle: identify risks, assess the 
effects of the risks, mitigate the potential negatives, 
and monitor the metrics going forward so we can 
react, and update and enhance our programs. Let’s not 
beat that conceptual drum again today. Instead, let’s 
focus on immediate solutions addressing unique RDC 

risks that we need to make sure are covered. I 
don’t mean lip-service-window-dressing 

kind of stuff, I mean solid issues that 
have immediate impact, and that I hope 

It’s a tech-savvy, sexy delivery channel: Conjure the vision of a customer handing a 

merchant a check, and the cashier zapping it on its way to the merchant’s account 

at your bank. Instant deposit! Instant availability! Holy cow—is that good or bad?
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The Foreign Corrupt Practices Act (FCPA) is currently sounding 
a warning signal for all global industries including the financial 
industry. Though it’s been on the books since 1978, the FCPA has 
been banging and clattering much more loudly in the past five 
years, with last year being the loudest, judging by the amounts 
of the settlements. If you haven’t heeded the FCPA buzz yet, this 
article will give you a number of reasons why you should be 
aware and take notice. 

Both the Department of Justice (DOJ) and the Securities 
and Exchange Commission (SEC) have promised to take brib-
ery, specifically bribery of foreign officials, very seriously, and a 
number of high-cost FCPA settlements have already proved that 
they are doing just that. In his speech during International Anti-
Corruption Day, December 9, 2010, Assistant Attorney General 
Lanny A. Breuer said, in part,

As many of you are aware, we in the Criminal Division of 

the Department of Justice have dramatically increased our 

FCPA enforcement over the past two years. As one metric, 

in the last year, we have imposed the most criminal penal-

ties in FCPA-related cases in any single 12-month period 

ever—well over $1 billion. In addition, last year and this 

year combined, we have charged more than 50 individuals 

with FCPA-related offenses—compared, for example, with 

two individuals in 2004, and five individuals in 2005.

Additionally, the Organization for Economic Co-operation 
and Development (OECD) released a report in October 2010 
(two months before the DOJ’s specific announcement that FCPA 
prosecutions and settlements were “dramatically” increasing) that 
commended the United States on its increased FCPA enforcement 
and its “… dedication of resources to specialized units in the 
Department of Justice (DOJ), the Federal Bureau of Investiga-
tion (FBI) and Securities and Exchange Commission (SEC).”1 
This international acknowledgement reinforces the perception 
that FCPA enforcement by the U.S. government will continue 
to strengthen.2

Companies, including banks, need to listen and take heed. 

Eleven Reasons  
to Wake Up  

and Take Heed
KATHERINE AUGUSTINE

F
OR THOSE OF US IN THE BANKING WORLD, every few years a 

certain law creates a buzz. Anti–money laundering legislation (AML) 

was a recent, and still very loud, buzz maker. Fair lending rules are 

always top noise makers, as are RESPA and flood insurance. What 

aspects of these rules create such a clamor? Perhaps it’s the enhanced 

diligence of the regulators’ reviews, or the high number and dollar amounts of the fines 

imposed. Regardless of the reasons why certain laws sound so loudly, as compliance 

officers, we know that when the alarms go off, it’s time to pay attention and take 

action, we hope before we find ourselves reacting to a regulatory review or finding.

The Alarm of the Foreign  Corrupt Practices Act
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