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The New Era of Consumer Compliance  
By Jeanine Catalano

To arrive at a description of and suggest ways to address compliance in the future, this article will first 

highlight the key evolutionary points in the history of consumer compliance, noting its bold start in the 

late 1960s, followed by years of relentlessly expanded requirements and increasingly costly enforcement 

actions. The purpose in highlighting these points will be to demonstrate how the path of consumer 

compliance brought us to the present and where the path will take us going forward. This article will 

demonstrate the expansion of consumer protection compliance, suggesting that the regulatory focus 

is growing from lending disclosures and nondiscrimination in lending to “fair banking,” and that the 

pace of enforcement actions will continue if not increase. Considering this trajectory, the article will 

then suggest how consumer compliance will change going forward and how compliance officers can 

prepare for this new world. Because transitioning to what will be a new world of compliance is not a 

job for compliance officers alone, key messages for boards of directors are provided at the conclusion 

of the article.

W
e are entering a new era of consumer 
compliance, one that will require boards of 

directors to make increasingly difficult decisions 

and compliance officers to expand their role. 

Key Evolutionary Points

DecaDe 1: 1968–1977
Before this decade began, consumers and consumer groups were 
complaining about bank practices and demanding legislation. 
Some of their wishes came true with the laws passed in 1968 and 
in subsequent years. The Consumer Credit Protection Act (CCPA) 
of 1968 was the first significant consumer protection legislation 
enacted, and it included what became a cornerstone of compliance: 
the Truth in Lending Act (TILA). The CCPA expanded throughout 
the next 10 years to include other titles, including, for example, 
the Equal Credit Opportunity Act (ECOA) and the Fair Credit 
Reporting Act (FCRA). 

The TILA, ECOA, and FCRA sought to protect consumers by 
increasing transparency in consumer credit. The TILA required 
that consumers be informed of the cost of credit and that all lend-
ers use a uniform method of calculating and a common way of 
disclosing the cost of credit. The TILA also gave consumers certain 
rights regarding billing errors and the ability to rescind certain 
transactions. The ECOA, among other things, prohibited many 
kinds of discrimination in lending and gave applicants the right 
to know why their credit applications were denied. 

In 1968 Congress also passed the Fair Housing Act and during 
subsequent years in this first decade of compliance, passed other 
laws such as the Home Mortgage Disclosure Act (HMDA) and 
the Real Estate Settlement Procedures Act (RESPA). These laws 
either prohibited discrimination, required data collection that 
could be used to identify geographic areas in which lending was 
not occurring, or required disclosures about a single transaction.

Congress capped off this decade by passing yet another signifi-
cant law, the Community Reinvestment Act (CRA). While often 
thought of as a consumer protection law, the CRA does not include 
requirements that protect consumers. The CRA does, however, 
seek to have an impact on geographic areas by indirectly requiring 
that financial institutions extend credit to people and businesses 
within institutions’ communities, investing in the communities 
and supporting community services. 

In this first decade, the Federal Reserve Board published regula-
tions to promulgate these laws (Reg. B and Reg. Z) and the federal 
bank regulatory agencies developed and implemented procedures 
that examiners used to determine whether or not banks complied. 

Consumer voices were heard. Consumer protection compliance 
came rushing out of the gate with emphases on cost-comparing 
disclosures and discrimination. It was a historically important 
decade because it laid the foundation for more protections and 
subsequent enforcement actions in the decades ahead. 

DecaDe 2: 1978–1987
Compared to the first decade, the second brought less legislative 
activity related to consumer credit protection. Four major acts 
were passed in 1978, the first year of this decade. 

Congress passed the Electronic Funds Transfer Act (EFTA), 
the Expedited Funds Availability Act (EFA), the Right to Financial 
Privacy Act (RFPA), and the Fair Debt Collection Practices Act 
(FDCPA). The EFTA required disclosures and certain practices with 
respect to electronic funds transfer transactions. The EFA required 
depository institutions to make funds deposited into transaction 
accounts available according to specified time schedules, and to 
disclose their funds availability policies to their customers. The 
regulation also established rules designed to speed the collection 
and return of unpaid checks. The RFPA gave customers protec-
tion against government access to bank account information by 
establishing specific procedures that federal government authori-
ties must follow in order to obtain information from a financial 
institution about a customer’s financial records. The act imposed 
limitations and duties on financial institutions prior to the release 
of information requested by federal authorities. 

Of the laws passed during this decade, the FDCPA may be the 
most interesting when considering today’s compliance environ-
ment. The FDCPA was designed to eliminate abusive, deceptive, 
and unfair practices in the collection of debt. Some of the practices 
considered to be harassing or abusive, and therefore prohibited 
by the FDCPA, included annoying or harassing people by calling 
repeatedly or allowing the phone to ring continually, and using 
obscene, profane, or other language that abuses the reader or 
listener. It also prohibited debt collectors from communicating 
with consumers at unusual times or at places that are inconvenient 
to the consumers. 

During this decade, the banking regulators continued to conduct 
examinations and began to develop career paths for examiners 
focusing solely on compliance risk. The agencies created enforce-
ment policies regarding violations of the TILA and the ECOA. 

The new laws and regulations made clear that consumer pro-
tection was expanding, that the expansion included a new focus 
on fairness and preventing abusive actions, and that the agencies 
intended to enforce consumer protection compliance. Compliance 
was becoming an area of risk, on its way to becoming a force with 
which to be reckoned. 

DecaDe 3: 1988–1997
The third decade of compliance was marked by a variety of different 
consumer protection measures including deposit account–related 
rules such as Truth in Savings (TIS) and the Telephone Consumer 
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A Renewed Emphasis  on Fair Lending

Q:   Haven’t examiners been doing a fair lending 
review at each exam? 

A:  Yes. Most of the time fair lending is a standard 
component of examinations due to the 
substantive impact of noncompliance on 
consumers and institutions.
✔ Status quo, right? 

Q: When examiners find fair lending violations, 
don’t they already refer them to the 
Department of Justice (DOJ) for further 
investigation and enforcement action? 

A:  Yes. Since the Federal Deposit Insurance Corporation 
Improvement Act of 1991 (FDICIA) was passed, the 
federal banking agencies are required to refer a pattern or 
practice of fair lending violations to the DOJ. 
✔Another status quo, right? 

Q:  Don’t fair lending violations already 
contribute to poor compliance ratings 
and downgraded CRA ratings? 

A:  Yes. Provisions in the banking agencies’ rating criteria 
for compliance and CRA examination indicate that fair 
lending violations can adversely affect ratings. 

So what’s changed or been “renewed”? The “tone from the top” 
typically provides a good indication of whether a culture is shifting. 
Let’s look at some developments in the fair lending enforcement 
world and see what they tell us. If it has changed, let’s see what 
risk control practices can help minimize fair lending exposure. 

TONE FROM THE TOP
For the purposes of this article, the tone from the top will be mea-
sured largely by the enforcement agenda at the DOJ. Of course, the 
federal banking regulators also have a role in setting the tone, so we 
will also look at indicators emanating from their activities. Finally, 
we will see what consumers are saying that influences this tone. 

The DOJ Today 
The DOJ has responded to the casualties of the current financial 
crisis by making fair lending a top priority in its Civil Rights Divi-
sion. In my view, the DOJ is taking a “three-pronged” approach to 
implementing this priority by (1) promoting a “renewed” agenda 
for enforcement of fair lending laws, (2) dedicating more resources 
and specialized staff to its agenda, and (3) stepping 
up investigation and enforcement of fair lending 
cases. The following is a summary of the 
DOJ’s approach: 
#1: Promoting its “renewed” agenda for 
enforcement of fair lending laws: As-
sistant Attorney General Thomas Perez has 
indicated that the DOJ had to restore trust 
and interaction with advocacy groups 
because there was a perception that the 
department was de facto closed for business in 
many areas.1 The DOJ took the following measures to 
restore the public’s trust: 
■ Creating a fair lending unit in the Civil Rights Division’s hous-

Has the DOJ
Changed Its 
Stance?
Fair lending has been a perennial high-risk 
regulation—so what is all this talk about 
“renewed emphasis”? 

ing and civil enforcement section. According to Perez, 
the division “is dusting off the Fair Housing Act and 

the Equal Credit Opportunity Act,” pledging to “step 
up federal efforts to investigate discriminatory and 

fraudulent lending and servicing practices, including 
the renewed focus on reverse redlining.”2 (Reverse 
redlining occurs when the lender does not refuse 
to do business inside the redlined area, but in-

stead targets its residents for predatory lending 
practices, e.g., higher fees and interest rates.)

■  Actively promoting awareness of its “re-
newed” commitment through a robust 
outreach effort to send the message that 
fair lending unit is indeed open for busi-
ness,3 including the following: 

• Delivering speeches in cities across the 
country. The unit’s overall goal is (1) 
to inform consumers of their rights 
and (2) to apprise the industry of its 
responsibilities.

• Serving as co-chair, along with the 
Department of Housing and Urban 
Development (HUD) and the Fed-
eral Reserve, of a nondiscrimination 

working group that was convened by the Financial Fraud 
Enforcement Task Force.4 In April 2010, the working 
group joined the Illinois attorney general to host a fair 
lending forum in Chicago that featured experts on the 
ground discussing the issues they are seeing.

• Strengthening relationships with other federal agencies 
and state partners, including state attorneys general. In a 
speech to the Brookings Institution,5 Perez indicated that 
the unit has started to fundamentally reshape these rela-
tionships in large part to build the pipeline and increase 
the number and quality of fair lending violation referrals.

#2: Dedicating more resources and specialized staff. In 
addition to creating a new unit, the DOJ has dedicated addi-
tional resources to ensure that it is effective in its fair lending 
enforcement mission. The increased staffing will bring the unit’s 
investigative and enforcement team to more than 20 profession-
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Magically Expanding LARs: 
Increased Data Collection and 
Submission Responsibilities
By Carl G. Pry, CrCM

The DoDD-Frank act will  bring about many changes  to banks’ 
lending operations, as we all know. Banks will consider which products to offer, and these decisions 
will be driven by both increased compliance requirements and significant financial impacts. Increased 
transparency of banks’ lending operations was one of Congress’ goals when passing the act; it will be 
accomplished partly by expanding the scope of data that must be collected and submitted under HMDA. 

There will also be a brand-new data collection and reporting 
requirement under ECOA for small-business and minority- and 
woman-owned business applications and loans, which will feel 
very HMDA-like. Both requirements will be implemented by 
regulations to be written by the Consumer Financial Protection 
Bureau (CFPB), which has been granted regulatory authority 
over both HMDA and ECOA. 

This article will explain the coming requirements, but we’ll 
also talk about the fair lending implications of additional infor-
mation becoming available to regulators, community groups, 
and the public.

The Expanding HMDA-LAR
Amendments to the Home Mortgage Disclosure Act (HMDA) 
statute were made in Dodd-Frank Act Section 1094. Among 
other things, that section transfers responsibility for HMDA 
regulations from the Federal Reserve Board to the CFPB. The 
bureau, not the Fed, will make these changes to the regulation. 

But we have the statutory language to go on, so we know quite 
a bit about what is coming. 

When?
This is the first question many people ask, so let’s get that out of 
the way so we can understand how to begin planning. The HMDA 

statute was amended as follows:
Institutions shall not be required to report 

new data … before the first January 1 that occurs 
after the end of the 9-month period beginning on 
the date on which regulations are issued by the 
Bureau in final form.1

Let’s say the CFPB is really in a hurry and issues 
final regulations on the earliest date it possibly can, 

which is the date regulatory 
authority transfers to the CFPB: 
July 21, 2011. Nine months af-
ter that date is April 21, 2012. 
The first January 1 after that 
is January, 1, 2013; therefore, 
the earliest the new informa-
tion could be reported is 2013, 

meaning it would have to be collected during 2012.
If the CFPB waits until March 2, 2012, or later to 

issue final regulations, then the first January 1 occurring 9 months 
after would be January 1, 2014, meaning new data is collected for 
the first time in 2013 (and reported in 2014). 

This is certainly a little confusing, but pay attention to the final 
rule’s window of opportunity (July 21, 2011, through March 2, 
2012) to determine whether new data must be collected in 2012.

More Data to Be Collected and Submitted
The last major expansion of HMDA was in 2004, when pricing 
information, a HOEPA indicator, and lien status, among other 
items, were added. This time around, even more data is being 
added to the HMDA laundry list. 

The following are the new pieces of information to be included 
on HMDA-LARs in future years along with a few of the issues 
to be resolved by the CFPB. For all applications and loans, the 
following additional items are to be collected and submitted:

■■ The channel through which the application was made. 
This refers to the source of the application, whether it be a retail 
source (a direct channel, such as at a branch, over the phone to a 
bank employee, or on the bank’s website, for example), a broker 
or dealer, or some other source. Obviously it will be important 
for the CFPB to delineate clear categories on the LAR to allow 
for selection of the proper channel.

■■ The applicants’ (borrowers’) credit scores. It remains to be 
seen whether this will refer to the primary applicant’s score (if a 
joint application), all applicants’ scores, a “blended” or average 
score, the score(s) actually used to make the credit decision, or 
some other measure. Exactly which score to use must be decided 
upon, as well, because there are many to choose from (FICO? 
Internal score?). 

There is an important privacy consideration here: the risk of 
sufficient information being made public to allow someone to 
match up an individual’s LAR record with his or her credit score. 
There is a provision in the revised statute to account for this. It 
states that the bureau shall “modify or require modification of 
itemized information, for the purpose of protecting the privacy 
interests of the mortgage applicants or mortgagors that is or will 
be available to the public.”2 

We’ll have to see whether that means the credit score is to be 
blocked from the public version of the LAR, or perhaps reported 
“in aggregate or other reasonably modified form,” as the statute 
suggests in its “Standards” subsection.3

■■ The loan’s (or proposed loan’s) term, in months. This 
seems likely to be a numerical field (like rate spread) where a 
number is entered rather than a code selected. 

■■ Actual or proposed term (in months) of any introductory 
period after which the interest rate may change. Aimed at 
adjustable rate loans with introductory or promotional fixed-rate 
periods, this too seems likely to be a numerical field where the 
initial fixed-rate period is entered.

■■ An indicator of whether there are contractual terms al-
lowing the borrower to make payments other than fully 
amortizing payments at any time during the term of the 
loan. This provision targets option ARMs and other nontraditional 
loan products, which are pretty much extinct at this point. But if 
the borrower is permitted to make a payment of less than a fully 
amortizing amount, it will have to be checked.

■■ A SAFE Act unique identifier that identifies the loan 
originator. This also will need clarification by the CFPB (Con-
gress agrees, as the language “as the Bureau may determine to be 
appropriate” precedes this requirement). Will this be the identifier 
of the first MLO who touches the file? The “main” MLO who 
has contact with the applicant? Both? Someone else? We’ll need 
clarification.

■■ A universal loan identifier. Also preceded by “as the Bureau 
may determine to be appropriate.” This suggests that some sort of 

The last 
major 
expansion 
of HMDA 
was in 2004, 
when pricing 
information, 
a HOEPA 
indicator, and 
lien status, 
among other 
items, were 
added. This 
time around, 
even more 
data is being 
added to 
the HMDA 
laundry list. 

12
3r

f

R E f o R M  S E R i E S

14  |  ABA BANK compliANce  |  JANUARY-FeBRUARY 2011 JANUARY-FeBRUARY 2011  |  ABA BANK compliANce  |  15

A
s compliance officers , we have long joked about all the hats that 

we must wear. Recently the “regulatory change management” hat has 

taken on more prominence. We all recognize that our industry is in a 

time of unprecedented regulatory change. The last two years have been a 

challenging ride, with ups and downs. With the enactment of the Dodd-Frank Wall Street 

Reform and Consumer Protection Act, the next several years are expected to put more 

excitement in our compliance rollercoaster ride with compressed time frames, new and 

revised rules, required Congressional studies, and new approaches to examinations. There 

may be times when we feel like we are in freefall. But putting the right regulatory change 

framework in place will lay the rails to stay on track to ensure successful compliance.

There are many effective approaches to managing regula-
tory change. Whether your financial institution manages the 
process within a centralized enterprise compliance function, 
in a decentralized line-of-business (LOB) manner, or by using 
some combination of the two, you should include some com-
mon components in your program to ensure success. Following 
are the four critical elements: 

■■ Identification—becoming aware of relevant new and changed 
rules, regulations, and guidance.

■■ Impact analysis—assessing regulatory changes and determin-
ing how they will impact each line of business.

■■ Implementation—managing projects or tasks to 
effectively design controls to ensure compliance with 

the regulatory changes.
■■ Integration—ensuring immediate compli-
ance testing and incorporating it into ongoing 
processes.

Identification of Regulatory 
Developments: the Curves Keep 
Coming
Staying abreast of regulatory changes is 
critical to an effective regulatory change 

management program. You will be well 
served to think through a strat-

egy of exactly what you want 
to capture. Give consideration 
to the types of publications, 
which agencies, and what areas 

(e.g., consumer protection, information technology, safety and 
soundness, trust, etc.) should be included.

No doubt you will want to capture final rules! But are you 
also interested in summarizing proposed rules, interagency guid-
ance, international rulings, examination procedure updates, and 
agency-specific transmittals? Will you track safety and soundness 
issuances, or just consumer protection? A likely reality is that 
there will be so many changes and updates coming so quickly 
that many a financial institution will have to strategize about 
the approach that will best meet its needs with a reasonable 
amount of resources that the bank can devote to the process. 
Perhaps it isn’t feasible to document all proposed rules in the 
same amount of detail as final rules, but is it feasible to include at 
least a notation of the proposal, its comment date deadline, and 
a link? You might want to consider maintaining a running log of 
all issuances with a defined minimum amount of detail included. 

You can easily use an Excel spreadsheet for this purpose (refer 
to Exhibit 1). In this example, the “category” column denotes the 
affected line of business. “General banking” or “S&S” can be used 
to capture issuances that have more of a safety and soundness 
impact versus consumer protection. The “status” column is used 
to denote the type of issuance by category (e.g., final rule, pro-
posed rule, agency guidance, or examination procedure update). 
By including a link to the source document in the “summary” 
column, you ensure that anyone on your distribution list can 
easily get more detail when he or she needs it.

Within the same spreadsheet, it is helpful to include a tab 
with the final rules described in more detail. In addition to a 
summary and link, you may also want to maintain a status 
column, as well as risk indicators for the impact. This type 
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LaserPro® Is Compliance
Ready, Are You?

In the ever-changing regulatory environment, one thing
remains stable—the proven track record of LaserPro®.
More than 3,000 lenders nationwide depend on
LaserPro for compliant loan documents. LaserPro
has pioneered loan document publishing and
compliance for 25 years, while providing our clients
the flexible technology to make the kinds of loans
they want.

At the heart of LaserPro is its legal and compliance
knowledge base, supported by a Network Counsel
that consists of attorneys from all 50 states,
Washington D.C., the Commonwealth of the
Northern Mariana Islands, Guam and Puerto Rico.

With LaserPro, you will breeze through your next
Compliance Examination.

To learn more, visit our Web site to register for our
complimentary Introduction to ProSuite webcast:

©2010 Harland Financial Solutions, Inc. All Rights Reserved. Laser Pro is a registered trademark and
Pro Suite is a trademark of Harland Financial Solutions, Inc.

www.harlandfinancialsolutions.com/webinars

Contact us at: 800-815-5592
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