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How to identify your “hot 
spots” before you get burned

By Jennifer VandeVeer 
and Tara H. BurcH
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Assessing Your 
Institution’s Fair 
Lending Risk

no matter which  compliance conference you attend, or 
how often, there’s almost an iron-clad guarantee that you’ll hear this 
message: “Fair lending continues to be one of the top areas of focus 
cited by bank regulators.” While overt discrimination is (mostly) a 

thing of the past, indicators of disparate treatment of similarly situated appli-
cants or disparate impacts of seemingly fair, objective credit policies can sneak 
up on even the most seasoned compliance manager.

It is a sign of the times that two of the most recent Department of Justice 
settlements for fair lending dealt not with their traditional focus on direct 
lenders, but with possible discriminatory actions performed by third par-
ties on behalf of banks (see United States v. AIG Federal Savings Bank and 
Wilmington Finance, Inc., and United States v. Nara Bank). Add to this the 
current public sentiment about industry lending practices, as well as public 
avowals by the U.S. Attorney General to actively and aggressively enforce 
fair lending in all aspects of the lending process, and the risk continues 
to rise. With so much focus on lending practices, the last thing you want 
is to be the “last one to know” when your institution has a potential fair 
lending problem.

For large banks, a fair lending risk assessment is not just an impor-
tant and integral part of the overall compliance management program, 
it’s also required by regulators. For small banks, while regulators have 
historically focused more on risk-based compliance reporting to senior 
management and boards of directors, a detailed fair lending risk assess-
ment is a useful tool to fully identify and report top risks and to allocate 
scarce analytical resources to the areas of highest concern. To help your 
company identify its fair lending hot spots, we’ve assembled key tips on 
how to conduct a thorough fair lending risk assessment, regardless of the 
institution’s size or practices.

How to  
identify  

your  
hot spots 

before  
you get  
burned

By Jennifer VandeVeer and Tara 
H. BurcH

By Jennifer VandeVeer and Tara H. BurcH
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 Back in 2003, Regulation w  was finalized to implement sec-

tions 23A and 23B of the Federal Reserve Board’s act. But for many bankers, even 

those in compliance, the regulation remains an enigma. Reg. W’s intricacies can 

remind one of a looming pile of laundry, with its wrinkles of requirements and 

limitations. Many times the transactions must be reviewed case by case in order to iron out 

whether a Reg. W limitation, requirement, or exemption applies. Compliance officers with 

Reg. W responsibility may enjoy the challenges of such a regulation until, of course, the real-

ity of the regulation’s potential risks reminds them that it is no laughing matter. To bankers 

who have to apprehend Reg. W transactions, the regulation can seem especially daunting.

This article attempts to make Reg. W less intimidating, first by 
showing what factors are fundamental to promote Reg. W aware-
ness, and second by sorting out the regulation’s requirements by 

transaction type. We’ll start with a general understanding of 
the Federal Reserve Board’s goal for the regulation and build 
a basic understanding of what types of entities are involved 
in intercompany transactions. Then we’ll focus on how to 

ascertain whether and where within your institution 
potential intercompany transactions may occur. 
We’ll sort the requirements and limitations of 
Reg. W according to the different transaction 
types.2 And finally, we’ll review a few of the 
prohibited transactions.

The Reg. W Bully
Explaining the technical requirements of the 
regulation to bankers in affected departments 
or lines of business can be difficult, especially if 

those departments or lines don’t often deal with 
intercompany transactions. On the other side of 

the house, financial transactions can seem complex to 
compliance officers as they’re advising bankers in the process of 
negotiating and setting up accounts. Not surprisingly, the com-
mon response when Reg. W is mentioned is often a groan, or 
perhaps a more polite glazing over of the eyes. As with any bully, 
however, ignoring the regulation won’t make it go away. Therefore, 
it’s our job as compliance professionals to neutralize Reg. W’s 
intimidating factors. At the very least, we should build an aware-
ness of both affiliates and intercompany transactions so bankers 
in affected areas know when to bring in a Reg. W subject matter 
expert. And from a corporate standpoint, how do we ensure it’s 
not just the gurus who understand the regulatory requirements? 
As with any regulation, with the right training employees should 
be able to make some sense of how the regulation applies and to 
which transactions.

Reg. W’s Purpose and the Intercompany Effect
As stated in Reg. W, its primary purpose is to “establish certain 
quantitative limits and other prudential requirements for loans, 

purchases of assets, and certain other transactions between a 
member bank and its affiliates.”2 Basically, the Federal Reserve 
Act and its corresponding Reg. W aim to prevent banks from 
transacting with affiliates in ways that could ultimately harm 
the bank, thereby damaging the federal safety net created by in-
sured deposits under the Federal Deposit Insurance Corporation 
(FDIC).3 For that reason, the regulation ensures that transactions 
that benefit the affiliate but are potentially detrimental to the bank 
and insured deposits are either limited or prohibited.

A primary variable affecting Reg. W’s impact is the size of the 
holding company and bank. The more affiliates4 an institution 
has, the bigger the matrix of interconnected entities that will need 
to be reviewed for Reg. W purposes, and the greater potential for 
an “intercompany” transaction. When applying the regulation to 
multiple companies and transactions, this matrix can feel more 
like a maze. Just the word “intercompany” can stop employees 
in their tracks, and while it shouldn’t paralyze bankers with fear, 
it is important to acknowledge that such a transaction may need 
to be reviewed for compliance requirements before it is executed 
or funded.

Additionally, determining which entities are actual affiliates is 
not always easy. A bank may have a number of related companies, 
both affiliates (including its holding company) and subsidiaries, 
that fall on the “member bank”5 side of the house. Throughout 
this discussion, we’ll refer to these related nonaffiliate companies 
as “banks” and include the member bank when using that term. 
The regulation starts with this designation of affiliates as its 
premise6 and defines the entities and their relations to establish 
the foundation for ensuring the member bank is not harmed by 
transactions it conducts with affiliates. In other words, entities on 
the “bank” side of the house are subject to requirements, meaning 
they are limited or prohibited when transacting with entities on 
the affiliate side of the house.

Affiliate Designation and Identification
Accordingly, the initial review of each entity’s ownership struc-
ture and ultimately making a determination of which side of 
the house an entity falls on can be a complex undertaking. The 
section of the regulation that governs this classification is also 
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Take        to the
    Cleaners
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After any 
disaster—
hurricanes and 
earthquakes, 
floods and 
fires, tornadoes 
and acts of 
terrorism—
bankers are at 
the forefront 
of efforts to 
respond and to 
restore what is 
lost.

 
Same aS It ever WaS?

emergency 
PreParedneSS:

By Doug Johnson
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During these difficult eco-
nomic times, the last thing any 
customer of your bank needs is 
a natural or man-made disaster. 
But life is funny that way. Such 
times are not only challenging 
for your customers—they are 
certainly challenging for your 
bank, too.

The recent spate of disasters 
inspired me to review the Emer-
gency Preparedness Toolbox the 
ABA published after hurricanes 
Katrina, Rita, and Wilma in 2005. The ABA makes a habit 
of ensuring that the member resources it provides bankers 
are fresh, and thus it was time. What I determined was 
that the toolbox is basically as relevant now as the day it 
was published.

Is Emergency Preparedness Evergreen?
The toolbox was originally published by the ABA in 
response not only to the 2005 hurricanes, but also to the 
events of 9/11 and in anticipation of the avian flu. We 
have updated the flu portion to account for H1N1, but 
outside of that the guidance provided in the document 
holds true today.

What is particularly as true today as it was in the af-
termath of the 2005 hurricanes is that after any disaster, 
banks provide humanitarian aid and ongoing support for 
individuals, families, and businesses struggling to regain 
their footing. Bankers personally rise to the occasion, 

roll up their sleeves, and lend a 
hand. After any disaster—hur-
ricanes and earthquakes, floods 
and fires, tornadoes and acts of 
terrorism—bankers are at the 
forefront of efforts to respond 
and to restore what is lost.

So where does the compliance 
officer fit into the mix? I encour-
age every compliance officer to 
reread the entire toolbox. Share 
it with your staff and remind the 

entire bank that it exists as an im-
portant resource. Emergency preparedness is everyone’s 
business. During emergencies, we find ourselves—as family 
members, citizens, and bank employees—doing things 
we never anticipated. The more we know and the more 
we do in advance, the better we can protect ourselves, our 
families, our communities, and our banks.

Tool 5, “Anticipating the Regulatory Response,” is 
particularly worth a reread. The Federal Financial Institu-
tions Examination Council (FFIEC) agencies continue to 
look to the variety of guidance they distributed in 2005 
as a template for how they respond to all emergencies. 
That guidance is a model for future regulatory responses 
to events of smaller scale, too, though no emergency is 
small when it happens to your community.

The Banking Agencies Respond
The irony of disasters and emergencies is that although 
we have a template for anticipating the banking agency 

 I
n May, the FDIC put out three separate advisories urging banks to work with bor-

rowers affected by the recent storms, floods, and oil spills. The agency encouraged 

banks to work with borrowers in Tennessee, Alabama, and North Dakota who 

suffered damage caused by recent severe weather and flooding; with borrowers in 

Kentucky counties affected by severe storms, flooding, mudslides, and tornadoes; 

and with borrowers affected by the recent oil spill in the Gulf of Mexico. In each 

instance, the agency noted that extending repayment terms, restructuring existing loans, and 

easing terms for new loans, if done in a manner consistent with sound banking practices, 

can contribute to the fiscal health of local communities and serve the long-term interests 

of lending institutions.
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e g i s l at i o n  e n a c t e d  in the last year 

has introduced massive changes to the healthcare sec-

tor. These changes are not limited to healthcare 

entities; however, banks that provide specialized 

processing and payment services to the healthcare 

community will be impacted as well, especially if 

those services involve the handling of protected health 

information (PHI).1

Compliance departments of financial institutions are already acquainted with the 
general application of the Health Insurance Portability and Accountability Act (HIPAA) 
to medical information that may be involved in bank transactions, but many changes 
have occurred in the law and regulations since HIPAA’s enactment. In February 2009, 
the Health Information Technology for Economic and Clinical Health Act (HITECH), 
enacted as part of the American Recovery and Reinvestment Act,2 created the most 

comprehensive changes to federal privacy and security requirements since the prom-
ulgation of the HIPAA privacy and security regulations. Building further upon these 

changes to the healthcare system, the Patient Protection and Affordable Care Act 
(PPACA), enacted earlier this year, dramatically reforms the delivery of health-
care services. Embedded in HITECH and PPACA are significant measures that, 
for the first time, make business associates directly subject to HIPAA, mandate 
electronic payments by covered entities that participate in the Medicare pro-

gram, and generally increase privacy and security protections. These changes 
have a direct impact on banks that deal with entities or people who either deliver 
healthcare or pay for such services. This article describes some of those changes 

and how they may affect the business of banking.

Business associate status and increased liability and 
statutory obligations
When the HIPAA privacy rule and security rule were originally developed, 
financial institutions were concerned with a possible increase in their liability 

as well as increased statutory and regulatory obligations if they were 
categorized as a type of covered entity,3 specifically a healthcare clear-
inghouse that processes health information to HIPAA data standards.4 
It was preferable at the time to be a business associate5 rather than a 
covered entity, because business associates were not directly subject 
to HIPAA. Any liabilities or requirements with respect to HIPAA 
were contractual—created as a result of business associate agree-
ments with a covered entity.

HITECH significantly changed those obligations by making 
business associates directly subject to HIPAA requirements to 

protect health information, rather than merely through con-
tractual provisions. For example, effective February 17, 2010, 
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