
March 1, 2002

BY ELECTRONIC AND HAND DELIVERY

The Honorable Harvey L. Pitt

Chairman

Securities and Exchange Commission

450 Fifth Street, N.W.

Washington, D.C. 20549

Re: Title II of the Gramm-Leach-Bliley Act

Dear Chairman Pitt:

The undersigned organizations applaud the Commission’s statement of last Friday confirming that it does not expect banks to develop compliance systems for Title II of the Gramm-Leach-Bliley Act until the Commission amends its rules under Title II and that it expects to extend the Title II compliance date so that banks will have sufficient time to respond to changes in the final rules. We want to emphasize that we value the Commission’s willingness to take the time necessary to find workable solutions to the issues presented by Title II. 

We understand from talking to you and to officials in the Division of Market Regulation that either the Commission or staff is planning to issue a “term sheet” that outlines its current thinking on issues left unresolved under Title II.  We also understand that the term sheet will be shared with the industry, the bank regulators, and the Congress.  After views have been solicited from all interested parties, the Commission plans to issue a document soliciting comment on revised proposed rules under Title II.  As you know, we strongly support this approach, and we welcome the opportunity to work with the Commission and its staff on these issues.

To that end, the undersigned associations list below some of the issues that are outstanding.  We note that this is not intended to be an exhaustive list and only summarizes some of the issues raised in previous discussions:

· Bonus plans and referral fees.  Need for a flexible definition of “nominal” as it applies to referral fees and confirmation that Title II does not apply to bank employee bonus plan programs.

· Chiefly compensated.  Need for modification of the chiefly compensated test, including issues such as (a) replacing the costly account-by-account analysis with a test that can be applied by each bank on a bank-wide, line-of-business or department-level basis, and (b) clarifying and revising various components of the test such as the meaning of “relationship compensation” and reclassification of Rule 12b-1 fees as “relationship compensation.”

· Dual employees and NASD Rule 3040.  Clarification that NASD Rule 3040 is not applicable to bank employees registered as broker-dealer representatives who perform permissible banking activities in their capacity as bank employees.

· Non-custodial securities lending.  Clarification of the scope of permissible non-custodial securities lending.

· Order-taking.  Need to eliminate restrictions on (a) the ability of bank custodians to take orders from customers and charge a fee for providing that service, (b) the ability to have dual bank/broker-dealer employees and, (c) under certain circumstances, the ability to offer more than mutual fund investments.

· Sweep Accounts.  Need to permit the continued ability of banks to sweep deposit account balances into money market mutual funds that do not charge a front end or back end load.

· Trust and Fiduciary Accounts; Custody.  Need to recognize (a) the scope of the trust and fiduciary exemption by eliminating restrictions on that exemption (e.g.,  the restrictive definitions of the terms “regularly examined by bank examiners” and “regular and continuous investment advice,” etc.) and (b) that purchases and redemptions of mutual fund shares may be executed directly with the mutual fund or its transfer agent, as well as through services offered through NSCC’s Fund/Serv program.

In closing, we would like to go on record in expressing our appreciation for the time and attention your staff has taken to discuss many of these issues with our members.   We are very hopeful that these dialogues will continue as we work through these issues.

Sincerely yours,

American Bankers Association

ABA Securities Association

The Financial Services Roundtable

Independent Community Bankers of America

The New York Clearing House Association L.L.C.

cc (without attachment):    
The Honorable Isaac Hunt



The Honorable Cynthia Glassman


Annette Nazareth


Robert L. D. Colby


Catherine McGuire

� 	In this regard, we are attaching a recent letter to the NASD-R on this issue prepared by the ABA Securities Association.









