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Memo

Date:
June 9, 2005
To:
ABASA Board of Directors
From:
Cris Naser, Senior Counsel
            ABA GR-RATA

RE:
Political Contributions

MSRB Rules G-37 and G-38

As you know, both the Municipal Securities Rulemaking Board (“MSRB”) and the Securities and Exchange Commission (“SEC”) have been quite concerned over the past several years as a result of several highly publicized incidents in which political contributions to issuer officials were allegedly used to obtain municipal securities underwriting business.  As a result, the MSRB has proposed a number of changes to its Rule G-37 which imposes a two-year ban on dealers doing business with issuer officials to whom they have made certain political contributions.  In addition, the MSRB has just finalized amendments to Rule G-38 that prohibit the use of paid consultants to procure municipal securities underwriting business.
As part of the Rule G-38 changes, the MSRB had proposed to further define what constitutes “solicitation,” the activity that triggers the application of both Rules G-37 and G-38.  However, the final rule excluded any such clarifications.  Of particular concern to ABASA was that the proposal would have, in effect, treated conduit borrowers as issuer officials unless the dealer could demonstrate that there was no reasonable nexus between a political contribution to the issuer and the dealer being selected as underwriter of a particular deal with a conduit borrower.  In their comment letter, ABASA and ABA strenuously objected to this treatment and provided typical scenarios involving conduit borrowers demonstrating that the conduit borrower—not the issuer official—selected the underwriter.
In a significant win for ABA and ABASA, the MSRB announced last week that they will issue interpretive guidance that will reverse the presumption in the proposal.  Now, contributions to issuers involved in a conduit financing will not trigger Rule 
G-37 unless the regulator can demonstrate that there is a reasonable nexus between the contribution and the dealer being selected for the deal.  In addition, the guidance will make clear that once a dealer has been selected to underwrite a particular deal, future communications with the issuer will not be deemed to be “solicitations.”
The MSRB is also expected to issue interpretive guidance on Rule G-37 in the near future prohibiting dealers from requesting that their affiliated PACs make or coordinate contributions to issuer officials or to state or local political parties.  ABASA’s comment letter on the proposal is included in your packet of materials for this meeting.
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