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October 3, 2001

Jill C. Finder, Esq.

Assistant General Counsel

Municipal Securities Rulemaking Board

1900 Duke Street, Suite 600

Alexandria, VA 22314

Re:
Review of MSRB Rule G-37

Dear Ms. Finder:

The ABA Securities Association (“ABASA”) is responding to the request of the Municipal Securities Rulemaking Board (“MSRB”) for comment on all aspects of Rule G-37 dealing with political contributions.  ABASA is a separately chartered trade association representing those holding company members of the American Bankers Association that are the most actively engaged in securities underwriting and dealing activities, offering proprietary mutual funds, and derivatives activities.  These holding companies are active participants in the municipal securities markets through separately chartered affiliates and subsidiaries. 

As discussed more fully below, bank and bank holding company political action committees (“PACs”) are typically separate entities sponsored by the “connected organization,” i.e., the parent, holding company or another affiliate, entirely separate from the municipal securities dealer.  Because the MSRB’s jurisdiction is limited to municipal securities dealers, ABASA strongly protests any attempt to treat contributions by such PACs as triggering the ban on business in MSRB Rule G-37. 

Contributions by Bank and Bank Holding Company PACs

Rule G-37 is intended to prevent municipal securities dealers from directly or indirectly making campaign contributions to obtain business on other than a competitive-bid basis with issuers.  It prohibits a dealer from engaging in municipal securities business with an issuer within two years after certain contributions to an official of such issuer have been made by (1) the dealer, (2) any municipal finance professional (“MFP”) associated with the dealer (other than certain de minimis contributions) or (3) any political action committee controlled by the dealer or any MFP.  In addition, dealers must disclose certain contributions to issuer officials and payments to political parties of states and political subdivisions made by MFPs and certain other categories of contributors. 

1.  The MSRB has no jurisdiction over banks and bank holding companies 

The MSRB has requested comment on whether contributions by bank and bank holding company political action committees (“PACs”) to issuer officials should be a triggering event for the ban on municipal securities business.  At present, the rule does not cover contributions by bank and bank holding company PACs because they are not “dealer-controlled.”  However, it is ABASA’s position that the MSRB’s jurisdiction does not extend beyond the entity registered as a municipal securities dealer (either a separate corporation or a separately identifiable department of a bank) and therefore does not reach the bank or bank holding company.  

The regulation of the municipal securities market was established in 1975 in Section 15B of the Securities Exchange Act of 1934.
  Section 15B required the Securities and Exchange Commission to establish the Municipal Securities Rulemaking Board to “propose and adopt rules to effect the purposes of this title with respect to transactions in municipal securities effected by brokers, dealers and municipal securities dealers.”
 

The statute further defines the term “municipal securities dealer” as 

any person (including a separately identifiable department or division of a bank) engaged in the business of buying and selling municipal securities for his own account, through a broker or otherwise, but does not include . . . a bank, unless the bank is engaged in the business of buying and selling municipal securities for its own account other than in a fiduciary capacity, through a broker or otherwise; Provided, however, That if the bank is engaged in such business through a separately identifiable department or division (as defined by the Municipal Securities Rulemaking Board in accordance with section 78o-4(b)(2)(H)   of this title, the department or division and not the bank itself  shall be deemed to be the municipal securities dealer.
 [Emphasis added.] 

Thus, by its very terms, the statute excludes from coverage banks that do not engage in municipal securities activities, and there is nothing to indicate that the MSRB’s jurisdiction extends beyond the dealer to the parent, holding company, or its affiliates.
  Accordingly, it is ABASA’s position that the MSRB lacks jurisdiction over banks and bank holding companies and thus cannot apply Rule G-37 to contributions made by their PACs.

2.  Bank and bank holding company PACs are not controlled by the municipal securities dealer subsidiaries or affiliates

At the present time, the majority of banks conduct municipal securities activities through separately registered broker-dealer subsidiaries or affiliates.  However, any bank or bank holding company PAC would not be housed in the subsidiary or affiliate that conducts municipal securities activities.  Moreover, to avoid even the appearance of unethical conduct, banking organizations have scrupulously excluded officers and employees of registered broker-dealers that engage in municipal securities activities from managing or directing those PACs. Thus, for purposes of Rule G-37, control of bank and bank holding company PACs resides with individuals unrelated to any municipal securities activities. Absent evidence of such control, there should be no presumption that PAC contributions are intended to influence the underwriter selection process.

Although municipal securities dealers do not “control” PACs, there are nonetheless contacts between the dealer and its affiliated institutions, for example, to foster cross marketing efforts.  Indeed the landmark financial institution modernization law, the Gramm-Leach-Bliley Act, was intended to facilitate the provision of multiple financial services by financial institutions that heretofore had been separated by securities, banking and insurance laws.  Financial institutions like ABASA member firms have responded to GLBA, as well as other trends in the financial services industry, by adopting business models that allow seamless delivery of all financial services products to the customer.  The essence of that model is the designation of a “relationship manager” to address all of a client’s financial services needs.  This business model, contemplated in GLBA, cannot succeed without communication among the various entities that comprise the holding company. These cross marketing efforts should not be confused with “control.”

3.  Absent the jurisdictional issue, there would remain valid reasons for excluding
     bank and bank holding company PACs from Rule G-37.

Even assuming arguendo that the MSRB has jurisdiction over bank and bank holding company PACs, there would nonetheless be valid and sufficient reasons that contributions by bank and bank holding company PACs should not trigger the two-year ban on business. 

Banks and bank holding companies are first and foremost depository institutions.  While their presence in the capital markets has increased appreciably in recent years, the vast majority of their products and services remain wholly unrelated to municipal securities dealer activities.  Many of the services provided by banks and bank holding companies to state and local governments have no connection with the issuance of municipal bonds, but rather are related to the day-to-day fiscal operations of these governments.  (In fact, in most cases municipal bond activities comprise a relatively insignificant portion of a bank or bank holding company’s overall business.) 

Examples of such services that readily come to mind include:

· Deposit accounts;

· Loans;

· Cash management;

· Payroll operations;

· Credit card services for state or local units; 

· Property insurance activities; 

· Risk management advice; 

· Deferred compensation programs; 

· Asset management

· Custody of public funds;

· College tuition savings plans;

· Pension plan trustee/administrator;

· Operating electronic benefit payment services; and

· Other outsourced functions.


Banks and bank holding companies must also comply with state and local laws and regulations. Given the many products and services provided to state and local governments, it should be no surprise that banks and bank holding companies contribute through their PACs to state and local officials.  Indeed, the quality and wisdom of candidates for state and local offices whose expertise or lack thereof can directly impact banks’ ability to deliver those products and services to state and local governments is of serious interest to them.  

Helping the best-qualified candidate assume office is the purpose of the contributions by bank and bank holding company PACs, and those contributions would not be different if the governmental body never issued municipal securities.  If the exclusion was eliminated and contributions to state and local issuers were to trigger the ban, banks and bank holding companies would have significantly less ability to participate in an important way in the process by which those who control their businesses are selected.

Finally, ABASA is unaware of any evidence of violations of the rule by PACs related to broker-dealer subsidiaries and affiliates of banks and bank holding companies.  Indeed, the business penalty is so severe that no reasonable bank municipal securities dealer would consider asking its PAC to violate Rule G-37.  Nor are we aware of any evidence that the present rule provides a competitive advantage to bank or bank holding company municipal dealers.

Other Issues
Following are ABASA’s comments on other issues that impact the affiliates and subsidiaries of bank and bank holding companies that are municipal securities dealers.
1.  Definition of “Municipal Finance Professional”

The MSRB seeks comment on issues resulting from the broad scope of the definition of “municipal finance professional.”  Currently, the rule applies to associated persons who are “primarily engaged” in municipal securities representative activities or who “solicit” municipal securities business.  The MSRB has provided no guidance on the numerical threshold at which a representative becomes “primarily engaged” in municipal securities activities.  In addition, the MSRB has construed the term “solicit” very broadly to include even a person who attends a single meeting at which municipal securities business is solicited.

ABASA believes that because of the onerous business penalty involved and the MSRB’s broad definitions, individuals who are not part of a firm’s municipal securities department or who are only tangentially involved in such activities are many times subjected to the prohibition on campaign contributions.  ABASA encourages the MSRB to provide more specific guidance on when an employee is sufficiently involved with municipal securities activities to become an MFP.  Further, the term should be accorded its common meaning, i.e., that a majority of the person’s activities involve municipal securities.

With respect to “solicitor” MFPs, again ABASA believes the MSRB’s interpretation is unduly broad.  By triggering MFP status as a consequence of attending a single meeting at which municipal securities business is solicited, the MSRB has greatly expanded the number of individuals who will be deemed to be MFPs and thereby subject to the rule’s two-year look back and look forward provisions. Individuals may attend meetings with issuer officials for reasons that are wholly unrelated to soliciting municipal securities business.  ABASA believes there must be a far stronger nexus to warrant triggering MFP status. 
We suggest that the MSRB narrow the definition of solicitor to cover only employees that actually “solicit” underwriting business, i.e., employees whose communications with issuers are for the purpose of obtaining municipal securities business for the dealer.  The ban on business should not be triggered unless the dealer is aware of the solicitor’s intentions or actions or the employee expects to receive a finder’s fee for his or her efforts. Nor should the ban be triggered if a solicitor MFP makes a contribution to an issuer official unless the MFP is actually soliciting or has solicited that issuer.  
2.  Two-Year Look Back, Look Forward Provisions 

Currently, the MSRB has interpreted Rule G-37 to provide that the ban on business with an issuer is triggered by any contribution made to the issuer by an MFP in the two years preceding the date on which the individual became an MFP and also for two years after the individual ceases to be an MFP.  ABASA believes this two-year rule is unwarranted.  These restrictions are intended to prevent dealers from indirectly making contributions that would otherwise trigger the ban, authority that the MSRB already has under the rule.  

The provisions do, however, reach new employees who may have had no connection with the municipal securities industry previously.  Additionally, they reach in-firm transfers of MFPs whose previous duties had no connection with municipal securities.  The same circumstance applies when employees transfer out of a municipal securities department and retain MFP status for two years.  As a result, to avoid the ban on business, dealers are restricted in their ability to hire or transfer MFPs, and individuals are adversely affected in their career paths.  

ABASA believes that requiring disclosures of contributions made during the look back and look forward years would achieve the MSRB’s goals without the overly broad consequences described above.  Importantly, disclosure would provide the opportunity for case-by-case examination of suspicious contributions and enforcement for indirect violations of the rule.
3.  “De Minimis” Exemption Requirements 

The MSRB has requested comment on the criteria for satisfying the de minimis exemption. Currently, an MFP may contribute a total of $500 ($250 each to the primary and general elections) so long as the MFP is entitled to vote for such candidate.

ABASA believes that the requirement that the MFP be entitled to vote for the candidate is unduly restrictive.  Many employees work in jurisdictions separate from where they reside.  Washington D.C. and New York City are but two examples of cities located where state or local lines converge, and such interstate commuting is common.  The MSRB seems to presume that an MFP who contributes to the campaign of a candidate for whom he or she cannot vote does so for the sole purpose of influencing the municipal bond underwriting process and that there can be no other legitimate purpose for doing so, such as believing in the candidate’s positions or maintaining political party strength.  ABASA strongly disagrees with this presumption, and believes that MFPs should be able to contribute to the campaigns of candidates, no matter where they are located, just as all other U.S. citizens can.

In addition, ABASA believes that the de minimis amount should be increased.  We believe the $250 maximum per election is an arbitrary amount, one that certainly would not influence the selection of an underwriter if the candidate were successful in his or her election bid. Even if the maximum permissible contribution was increased to $500 per election, it is unlikely that even this amount would gain favor for the dealer seeking municipal securities business.  Accordingly, ABASA urges the MSRB to increase the de minimis amount to at least $500 per election.     

4.  Waiver Process

Under Rule G-37, when a covered contribution is made, the two-year ban on doing business with that issuer is automatically triggered.  Rule G-37 permits a dealer to seek a waiver of the two-year ban from NASDR.  When considering a waiver, NASDR is required to assess five factors including whether:

· The exemption is consistent with the public interest, the protection of investors and the purposes of Rule G-37;

· Prior to making the contribution, the dealer developed and instituted procedures reasonably designed to ensure compliance with the rule;

· At the time of making the contribution, the dealer had no actual knowledge of the contribution;

· The dealer has taken all available steps to cause the person who made the contribution to obtain its return; and

· The dealer has taken such other remedial or preventive measures as may be appropriate. 

However, NASDR has generally limited waivers to three narrow circumstances, in accord with its understanding of interpretations by the MSRB.
  Moreover, when a dealer does decide to seek a waiver, the process has typically taken almost two years.  As a result, the waiver process fails to provide any meaningful relief, even for inadvertent violations. As a practical matter, Rule G-37 has become a strict liability regulation that imposes the same penalty on both the inadvertent error of the conscientious dealer and that of the willful violator. At minimum, ABASA believes that the MSRB should make clear to NASDR that it has full authority to appropriately weigh the five factors, particularly where the contribution is returned and the dealer has a good compliance program.

Moreover, ABASA believes that in cases where a contribution is returned, there can be no influence on the selection process.  Accordingly, ABASA would support any amendments to Rule G-37 to provide an automatic exemption if a covered contribution is returned within a reasonable period of time. 

Conclusion  

In conclusion, it is ABASA’s position that the MSRB has no jurisdiction over the parent, holding company, or affiliates of a registered municipal securities dealer (including a separately identifiable department of a bank). Accordingly, MSRB Rule G-37 has no application to entities other than the municipal securities dealer.  Moreover, even if such jurisdiction existed, there are valid and sufficient reasons that contributions by bank and bank holding company PACs should not trigger the two-year ban on municipal securities business.  

If you have any questions, please do not hesitate to contact the undersigned or Cris Naser at 202-663-5332 or cnaser@aba.com.
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Sincerely,

Beth Climo

Executive Director

� 15 U.S.C. § 78a et seq.


� 15 U.S.C. § 78o-4(b)(2).


� 15 U.S.C. § 78.3(a)(3).  The MSRB has defined “separately identifiable department of a bank as “that unit of the bank which conducts all of the activities of the bank relating to the conduct of business as a municipal securities dealer” so long as such activities are directly supervised by a responsible officer and records are maintained such that they are separately available for examination. MSRB Rule G-1.


� The statutory scheme provides for jurisdiction over “separately identifiable departments of banks” in recognition of the fact that banks are organized and regulated by federal bank regulatory agencies in a manner that makes impossible compliance with the regulatory scheme for registered brokers and dealers. 	


� Those narrow circumstances are ones involving (1) a disgruntled employee, (2) small contributions by an MFP that incrementally exceed the $250 de minimis exemption, or (3) a corporate merger where an individual unexpectedly becomes an MFP.





